










Nevertheless, with respect to the oxygen, Petitioner relies on 

Tan'er . Or,net Corp., 597 So.2d 1172 (La. Ct. App. 1992), writ denied, 

604 So.2d 964 (La. 1992). Tarver did not establish, as a matter of law, 

that every material containing oxygen used in the Bayer Process qualifies 

for the Further Processing Exclusion. Further. Petitioner did not 

replicate the Taruer experiment in order to demonstrate that oxygen from 

lime is present in the end product. The Purpose Test is a factual inquiry 

and each case must stand on its own facts. 

The raw material at issue in Tarver was caustic. Caustic 

contributes oxygen molecules to SGA. The raw material in this case is 

lime. Lime contributes oxygen molecules to caustic. The presence of an 

additional transfer step between the raw material and the end product is 

not itself significant. What is significant is the Petitioner's intent in 

purchasing the lime. Petitioner's experts testified that Petitioner 

purchased lime for use in causticization. Causticization regenerates 

spent caustic so that it can continuously react with bauxite ore in the 

Digestion step of the Bayer Process. 

Using lime in causticization ultimately results in some of the 

oxygen from the lime becoming a part of alumina in the SGA. Oxygen is 

not an unavoidable impurity remaining in the end product. Oxygen 

atoms are a necessary component of the alumina molecule. Without 

oxygen atoms from lime, some alumina molecules would not exist. 

Petitioner knew this when it purchased lime for use in causticization. If 

Petitioner acted with this knowledge, then Petitioner must have intended 

for the oxygen from the lime to become a part of the SGA. Petitioner's 
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intentional action satisfies the Purpose Test of the Further Processing 

Exclusion with respect to oxygen in the lime. 

The parties stipulated to some of the amounts of the refunds to 

which Petitioner is entitled. Subject to the Collector's right to offset, 

discussed below, for the tax periods January 1, 2007 through December 

31, 2011, Petitioner is entitled to a refund of $839,200.36 in taxes paid, 

plus interest as provided by applicable local ordinances, or at the rate of 

2% per annum, whichever is greater, from the date of payment of the 

taxes to August 8, 2016; and at the average prime or reference rates as 

computed by the commissioner of financial institutions pursuant to La. 

R.S. 13:4202(B) for the period from August 9, 2016 to the date the refund 

is paid. For the tax periods January 1, 2012 through December 31, 2015, 

Petitioner is entitled to a refund of $886,568.21 in taxes paid, plus 

interest as provided by applicable local ordinances, or 2% per annum, 

whichever is greater, from the date of payment of the taxes to October 

24, 2016; and at the average prime or reference rates as computed by the 

commissioner of financial institutions pursuant to La. R.S. 13:4202(B) for 

the period from October 25, 2016 to the date the refund is paid. 

The Petitioner and the Collector reached limited stipulations with 

respect to the Collector's claims for offset. The Collector's claim for offset 

for the tax periods January 1, 2007 through December 31, 2011 is based 

on the existence of a final and unappealable Revised Notice of 

Assessment. This Assessment was entered into the record during the 

hearing. By stipulation, the Collector is entitled to no more than 

$46,176.13 as offset for these periods, plus penalties not to exceed 25%, 
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plus interest as stipulated. The remaining stipulations concerning the 

Collector's offset claims are that interest will cease to accrue on any taxes 

becoming due in 2007 on December 31, 2010; for any taxes becoming due 

in 2008 on December 31, 2011 ; for any taxes becoming due in 2009 on 

December 31, 2012; for any taxes becoming due in 2010 on December 31, 

2013; for any taxes becoming due in 2011 on December 31, 2014; for any 

taxes becoming due in 2012 on December 31, 2015; for any taxes 

becoming due in 2013 on December 31, 2016; for any taxes becoming due 

in 2014 on December 31, 2017; for any taxes becoming due in 2015 on 

December 31, 2018; and for any taxes becoming due in 2016 on December 

31, 2019. 

The Collector does not have a final assessment for any of the other 

tax periods at issue. Instead, the Collector introduced estimates of 

Petitioner's liability into the record. The Collector argues that these 

assessments should be treated as prima facie correct under La. R.S. 

47:337.28 and Yesterdays of Lake Charles, Inc. v. Calcasieu Par. Sales & 

Use Tax Dep't, 2015-1676, (La. 5/13/16), 190 So.3d 710. La. R.S. 

47:337.28(A) states: 

In the event any dealer fails to make a report and pay the tax 
as provided in this Chapter or in case the dealer makes a 
grossly incorrect report or a report that is false or fraudulent, 
the collector shall make an estimate of the retail sales of such 
dealer for the taxable period. . . and it shall be the duty of the 
collector to assess and collect the tax together with any 
interest and penalty that may have accrued thereon, which 
assessment shall be considered prima facie correct and the 
burden to show the contrary shall rest upon the dealer. 

There is no assessment for these tax periods, only estimates. La. R.S. 

47:337.28(A) does not apply to the Collector's un-assessed estimates. 
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Furthermore, the operation of this statute is triggered by the taxpayer's 

failure to file returns or by filing grossly incorrect, false, or fraudulent 

returns. There is nothing in the record showing that Petitioner failed to 

file returns or filed grossly incorrect, false, or fraudulent returns. 

Accordingly, the Board finds that the Collector is not entitled to an offset 

for the tax periods January 1, 2012 through October 31, 2016. 

For the tax periods January 1, 2016, through October 31, 2016, the 

Collector argued in its post-hearing memorandum that Petitioner failed 

to exhaust its administrative remedies. However, Paragraph 11 of the 

Joint Stipulations states in relevant part that Petitioner timely 

submitted claims for refund, and appealed from the Collector's inaction 

for period January 1, 2007, through October 31, 2016, thereby mooting 

any arguments concerning administrative prematurity. 

Finally, Petitioner introduced evidence of its lime purchase invoices 

and sales and use tax records for the tax periods January 1, 2016 through 

October 31, 2016. The amount of the refund to which Petitioner is 

entitled for these tax periods is not stipulated to by the parties. The 

Board will order the parties to calculate the amount of the refund of taxes 

paid on purchases of lime, plus interest as provided by law, in accordance 

with the foregoing reasons. 

IV. Conclusion and Order 

IT IS ORDERED AND DECREED that on or before April 5, 2021, 

the parties shall submit a proposed Judgment conforming to the 

foregoing Order and Written Reasons containing the correct dollar 

amounts of the refunds to which Petitioner is entitled plus interest, 
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minus the offset, penalties, and interest to which the Collector is entitled, 

calculated in accordance with the law and the parties' Joint Stipulations. 

IT IS FURTHER ORDERED AND DECREED that if the Petitioner 

and the Collector cannot agree on the form of a proposed Judgment, then 

each party may submit a proposed Judgment together with a 

Memorandum in support thereof on or before April 5, 2021. The opposing 

party shall be permitted to file a Memorandum in response on or before 

April 15, 2021. 

This is a non-final Order and does not constitute an appealable 

Judgment as contemplated by La. R.S. 47:1410 and La. R.S. 47:1434. 

Baton Rouge, Louisiana, this 3rd  day of March, 2021. 

FOR THE BOARD: 

LOCAL TAX JUDGE CADE R. COLE 
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